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I LOVE TRUSTS - THEY ARE LIKE MAGIC.
BY BEN KINIRY, ESQ.

Previously, I was speaking to a
group of other professionals at the
Greater Concord Chamber of Commerce regarding the use of trusts,
when the rather accurate title of this
article flowed out of my mouth. It was
then that I decided to educate you
about the mysterious world of Trusts.
For simplicity sake, I would have
you think of the Trust as an extension
of yourself in that you want to block
your assets from being utilized for
things you don’t agree with and would
like your assets to be distributed for the
better good of yourself and your loved
ones, as dictated by you, even after you
are incapacitated and in the eventuality
of your death.
To understand trusts, we need to
look back at the root of trusts. While
attending the University of Connecticut School of Law, I assisted professor Robert Whitman, an expert in Trust
law, with an article to be titled “Reducing the Need for Formal Trust & Estates
Litigation,” which discussed, in part,
how trust law differs from contract law.
Professor Whitman’s explanation
to me at the outset of my research
went something like this: Going back
in time in Britain, if the husband/father/
property owner had to go off to war, he
would entrust his family and property
to another man. This other man was
entrusted with the greatest of responsibilities and was expected to perform
at the highest of standards. In modern
terms, the property would be said to be
HELD IN TRUST. Professor Whitman’s
primary argument was, and likely still
is, that Trusts are different from other contracts because the duty to the
holder of the property is a significantly
higher standard. In simplistic terms,
compare a contract to paint your house
with the facts state above, enough said.
Now at the risk of upsetting Professor Whitman, a trust looks very
much like a contract in that it is a writing representing the terms of an agreement among various parties.
There are three basic parties to a
trust. The person who transfers property into the trust (generally the person
having the trust created) is known as
the “grantor” or “trustor.” The “trustee”
holds legal title or interest and is re-

sponsible for managing, investing, and
distributing the assets or property of
the trust. The Trustee holds the property for the benefit of the “beneficiary.”
The beneficiary holds an equitable or
beneficial interest and is the person
who ultimately benefits from the creation of the trust.
What is the purpose of a trust?
Believe it or not potential clients sometimes say “I want a trust, my neighbor
has one and I want one!” My response
is “what do you want the trust to accomplish?” Then there is that moment
of silence… What you need to know
is that a trust is designed to meet a
goal or goals. When clients inform me
of their goal(s) or what they are most
concerned about, often the solution involves setting up a trust with terms to
meet the goals and concerns. You will
also want to understand that the trust
terms, dictated by your stated goals,
may continue after your (grantor’s) incapacity and death.
So what will a trust do for you and
your family? Depending on your situation, there can be several goals accomplished by establishing a trust. The
most well-known benefit is avoiding
the process known as probate. Certain
trusts can also result in tax advantages
both for the grantor and/or the beneficiary like income or estate tax savings,
gaining a step-up in basis and the IRA
Trusts discussed in a previous article.
Also, they may be used to protect property from creditors, to help the grantor
qualify for Medicaid, or simply to provide for someone else to manage and
invest property for the grantor and the
named beneficiaries (generally has to
do with control).

A revocable trust is sometimes referred to as a “living” or “inter vivos”
trust. Such a trust is created during the
life of the grantor rather than through a
will. With a revocable trust, the grantor
maintains complete control over the
trust and may amend, revoke, or terminate the trust at any time. So, the
grantor is able to reap the benefits of
the trust arrangement while maintaining the ability to change the trust at any
time prior to death. The disadvantage
of a revocable trust is that the trust
assets are countable to the grantor
for purposes of determining Medicaid
eligibility and does not provide protection against creditors or in the event of
a divorce. The typical living trust terminates upon the death of the grantor
and any property in the trust prior to
the grantor’s death passes to the beneficiaries by the terms of the trust without requiring going through the probate
court process. This can save time,
money and stress for the beneficiaries.
An irrevocable trust is created during the life of the grantor, who thereafter may not change or amend the trust.
Any property placed into the trust may
only be distributed by the trustee as
provided for in the trust instrument itself. For instance, the grantor can provide that he or she will receive income
earned on the trust property. An irrevocable trust that provides for the grantor
to retain the right to income only is a
popular tool for Medicaid planning.
A special needs trust can be created by the grantor during life or after death. Its purpose is to enable the
grantor to provide for the continuing
care of a disabled spouse, child, relative

or friend. The beneficiary of a welldrafted special needs trust will have
access to the trust assets for purposes
other than those provided by public
benefits programs. Thereby, the beneficiary will not likely lose eligibility for
benefits such as supplemental security Income, Medicaid, and low-income
housing. As discussed in a previous
article, there a various types of special
needs trusts.
Some other trusts used to aid clients on a regular basis are: for a child
who will spend his/her inheritance faster than you can say “I wish I had set up
a trust” (spendthrift trust), purpose of
taking care of an animal you love (pet
trust), benefitting a child addicted to
drugs and alcohol (substance abuse
trust), setting aside money for your
grandchildren’s educational expenses
(education trust), to hold and manage
a treasured family property for the
benefit of your loved ones (family compound or water front property trust)
and many more.
I encourage you to sit down with
an Attorney at Laboe & Tasker to inform us of your goals and concerns and
as a result you may very well see how a
trust may be able to help you and your
loved ones. What you learn may feel a
lot like magic.
The information provided in this
article does not constitute legal advice.

